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Introduction 
 
Welcome to our electronic news review published by M&P Legal. We hope that the 
publication is of interest to recipients. Please contact any of the individuals listed on the 
contact us page with comments for future articles.
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Advocate  
Christoper M Brooks  
reviews ..... 

….….how diminished rates of return in the bond 
markets could lead to sharp rises in damages awards 
for future loss in the Isle of Man following a recent 
decision in Guernsey.

Associate Advocate 
Christopher M Brooks
cmb@mplegal.im
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Imagine the case: Bob is involved in 
an accident at work.  The accident was 
not his fault but was caused by the 
defendant.  Because of the accident, Bob 
is now incapable of working.  Bob clearly 
has a loss that has been caused by the 
defendant.  The case does not settle and 
a trial is needed.  His losses incurred up 
to the date of trial can easily be calculated 
but what of his losses after the Court case 
has ended?   

How does the Court decide what sum is 
appropriate to compensate the claimant 
for his future losses?  Suppose Bob’s loss 
of earnings, say £20,000 a year, would 
continue until retirement and that he retires 
in ten years time age 60.  To compensate 
Bob, the Court will try to put him in the 
same position as though the accident had 
not occurred.  

Do we simply total up the net salary 
payments that he would have expected to 
earn over the period until retirement and 
pay that sum to him at the date of trial?  

If his salary remains constant he would 
have lost 10 years receipt of £20,000 so is 
his loss £200,000?

At first sight that appears to be a fair way 
of proceeding.  However, what if Bob dies 
next month?  What if he is made redundant 
in three years’ time and never finds work 
again?  In those cases he will be vastly 
over compensated.  The law does not 
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generally allow the defendant to wait and 
see whether either of those eventualities 
occurs and then to come back to Court and 
argue for some money back (provisional 
damages, structured settlements and 
periodic payments are topics for another 
day).  Rather the Court has developed the 
concept of discounting the lump sum that 
would be awarded to take into account 
the probabilities of a premature death and 
that for some other reason the defendant’s 
employment would not have lasted until 
retirement. 

There is however a third important discount 
that must be made.  If Bob receives all 
the money now, he has the benefit of the 
money earlier than he would have done 
if he had simply earned it through his 
employment.  Bob can invest the money 
now and potentially obtain in total a far 
larger sum than he would have done had 
he simply earned it over the course of the 
next few years.  To take this into account, 
the Court assumes that the claimant would 
invest the lump sum in indexed linked gilts 
issued by the UK Government.  These have 
2 key characteristics:-

(a) They are one of the safest 
investments around because they are 
backed by the UK Government;

(b) They totally protect the holder against 
price inflation at UK rates.  

 

L E G A L

page 3 of 7



february 2012

compared to those in the UK.

The Court went further and said that where 
the future losses were earnings related, the 
Discount Rate should be further reduced to 
take into account the fact that in Guernsey 
the rate of average earnings inflation could 
be expected to exceed the rate of price 
inflation by 2%.  The result was a negative 
Discount Rate for earnings related losses 
of - 1.5%.

The effect of these technical arguments 
was truly staggering.  Whilst the claimant 
had already been awarded over £9 million 
plus interest, the result of the recalculation 
was to increase the award by a further £4 
million.  

As for Bob, his loss of earnings claim might 
be worth £144,000 in the UK but almost 
£180,000 in Guernsey or the Isle of Man.  
His pension loss would also need to be 
separately assessed.

Although Helmot v Simon is not binding 
authority on the Isle of Man, the Isle of Man 
is in the same position as Guernsey in that 
there is no fixed Discount Rate and the 
decision appears to be of high persuasive 
authority.  As in Guernsey, earnings inflation 
exceeds price inflation and price inflation 
itself has historically exceeded that in the 
UK.  We can thus expect much higher 
damages awards for future losses whilst 
the rates of return available in the financial 
markets continue to be so poor.  Bob can at 
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Returns available through this 
assumed investment strategy translate 
mathematically into what is called “the 
Discount Rate”.  The Discount Rate 
changes over time depending on the rate 
of return on index linked gilts.

In the UK, the Government took away the 
necessity of investigating in each case the 
actual rate of return available on indexed 
linked gilts by proclaiming the Discount 
Rate to be 2.5%.  That was in 2001.  Whilst 
the gross redemption yield on indexed 
linked gilts in 2001 was about 2.5%, the 
same figure in June 2011 was 0.48%.  In 
the UK, this means that damages for future 
loss are being calculated on the basis that 
a gross redemption yield of over 2.5% is 
available when in fact the actual rate of 
return is perhaps only a fifth of that amount.  
The fixed 2.5% Discount Rate has become 
artificially low.
  
No such fixed Discount Rate applies in the 
Isle of Man or in Guernsey. The Guernsey 
Court of Appeal in Helmot v Simon (2009-
10 GLR 465) decided that the 2.5% rate 
set by the Lord Chancellor in the UK was 
totally irrelevant in Guernsey. The Court 
acknowledged that 2.5% had long been 
used by lawyers in Guernsey but that the 
appropriate Discount Rate in Guernsey was 
actually only 0.5%.  This figure was based 
on the 2010 gross return on index linked 
gilts of 1.28% as reduced by the average 
Guernsey tax rate and the higher rates 
of price inflation applicable in Guernsey 
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least be thankful that his accident occurred 
offshore.

Bob’s case and the figures quoted above 
are fictitious and illustrative only.  The actual 
calculations are more complex and there 
are other permutations as to damages.

Christopher Brooks is an associate advocate 
of M&P Legal.  

cmb@mplegal.im  
www.mplegal.im 
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