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Introduction

Welcome to our electronic news review published by M&P Legal. We hope that the
publication is of interest to recipients. Please contact any of the individuals listed on the
contact us page with comments for future articles.
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Advocate
lisa L Reeves
analyses ...

. whether a large rise in probate court fees can r i
be justified. e
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unreasonable tax?

From 1 July 2013, the Isle of Man is due
to introduce a new probate filing fee
structure which greatly increases the
costs of obtaining a grant of probate. This
means the greater the value of your Isle
of Man estate the larger the fee payable.
Previously, the maximum fee payable to
apply for a grant of representation was
£649. It is now £7,500 (for estates of over
£1 million). A comparative study of other
jurisdictions shows it is much cheaper to
die there holding assets — rather than the
Isle of Man. The English fee is £105 for
personal applicants and £49 for solicitors,
Australia $995, in Hong Kong $337, £200
in Scotland, for an Irish estate of £1 million
the fee would be £471. It would therefore,
seem the jurisdictions who are our closest
neighbours have much less expensive
Court probate fees.

It is ironic, at a time when the island should
be trying to attract more inward investment it
sees fit to impose a regime of Court fees for
probate which may have the opposite effect.
The prudent aging retiree to the Island will
realise he might be well advised to keep
assets in England; provided he can show
an Isle of Man domicile, there should be
no inheritance tax to pay and a far smaller
court fee if assets are spread across two
jurisdictions.

The Isle of Man Probate Registry may also
make more enquiries into the valuation
of the deceased’s estate, as to knowingly
misstate the value is perjury. The probate
application requires the applicant to swear

on oath the value of the estate in the Isle of
Man.

The increase arises out of the Court Fees
Order 2013; a piece of delegated legislation
made pursuant to the Fees and Duties
Act 1989. Both the Act and the Statutory
Instrument refer to “fee”. Fee is synonymous
with service, i.e. a proportionate reasonable
charge for what is provided by the
government body; a tax however does not
necessarily bear any direct relationship
between the benefits of government goods
and services received. A duty is a form of tax
which is imposed on the value of the asset
acquired. It appears the legislators may not
have fully appreciated these distinctions.

Other jurisdictions which impose probate
fees on an ad valorem basis (i.e. based on
the value of the estate) do so correctly by
the imposition of a tax or form of stamp duty
as seen in Jersey. A Guernsey estate of
£1 million will pay stamp duty of £3,500, a
Jersey estate, £7,250; a similar amount to
the Isle of Man fee. The Manx probate fee
is payable in almost every circumstance, on
the gross value of the estate. Stamp duty in
Jersey is calculated on the net value of the
estate. Thus, a Jersey estate comprising of
a property subject to a large mortgage will
pay stamp duty on the sale value less the
mortgage, whereas in the Isle of Man value
of the property only is considered, thereby
making the fee payable greater. Additionally,
there are no concessions for charitable gifts
(as seen in England), nor the surviving
spouse, as in both Jersey and England,
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nor a reduction for the debts owed by the
deceased or his funeral or testamentary
expenses.

It has long been recognised the levy of a
tax by a measure other than by an Act of
Parliament is constitutionally improper. The
explanatory note accompanying the Order
says “probate fees cannot directly reflect the
position in the adjacent jurisdictions due to
statutory and other differences, the primary
rationale is to ensure the fee bands and fees
better reflect modern day property prices
and estate values”. Therefore, the levy is
not a fee but a tax on value. Had it been
a fee, there would have been a correlation
between the work performed by the Court
in processing the application and this is not
borne out by examination of the facts: the
English probate registries deal with the tax
on lower value estates by processing and
checking the valuation of the estate; they
also provide the service of issuing the grant
of representation and interviewing personal
applicants. The Isle of Man registry deals
with the issue of the grant and little more.
The rationale, to relate the fee to property
prices can only therefore (in the absence
of any objective justification) be considered
a duty or tax i.e. to raise revenue for the
government. It bears no relationship to the
level of service received or the benefit to
the individual and will in many cases bear
little resemblance to the actual value of the
estate. It is death duty by another name.

If your estate is likely to fall into a higher
band of Court fee you would do well to seek
professional advice.

llsa Reeves is a private client Advocate
at M&P Legal (also qualified as a solicitor
in England) who specialises in probate,
estate planning and bespoke private client
matters.
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John T Aycock

Joint Managing Director
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Christopher M Brooks

Counsel
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Counsel
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Counsel
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Associate
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Conveyancing Manager
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M&P Legal (registered business name of Mann & Partners Limited)
New Court Chambers

23-25 Bucks Road

Douglas

Isle of Man

IM99 2EN

Telephone: +44 (0) 1624 695800
Facsimile: +44 (0) 1624 695801
Email: law @mplegal.im

Web: www.mplegal.im

Mann & Partners Limited

Reg. No. 89667C
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