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A New Way to Settle Large Injury Claims

Advocate John Aycock of M&P Legal
explains how a recent law change and
subsequent Manx High Court ruling have
paved the way for large compensation
awards in the Isle of Man to be paid
periodically rather than by lump sum.

Other aspects of a personal injury claim
can also be dealt with by periodical
payments if the parties consent.
The
primary purpose of periodical payments
is to deal with the future care and
case management of a complex injury.

A new method of compensating large
injury claims has recently been approved
by the Isle of Man High Court. It involves
the court ordering a series of periodical
payments paid on regular dates to satisfy
part of the claimant’s loss claim. Such
payments provide the claimant’s future
compensation as the need arises as
opposed to a lump sum which makes a
one off assessment and pays a capitalised
value to the claimant. Periodical payments
for future loss can be combined with a
lump sum to cover the past known loss.

Secondly, the most recent law change
that took place in the Isle of Man
which cleared the way for periodical
payments to be ordered by the court
was a Temporary Taxation Order made
in January 2019 which clarified that
those in receipt of periodical payments
for
personal
injury
damages
will
be exempt
from
income
tax.
That
Temporary Taxation Order is being
enshrined into a formal Bill that will
pass through Tynwald and amend the
income tax legislation.

Periodical payments have been routinely
used for large injury claims in England and
Wales for decades.
The enabling law
change in the Isle of Man has however
only recently been enacted. Firstly, the
High Court Act 1991 was amended by a
2017 order to add a new section 36A
compelling the High Court to consider
making a Periodical Payment Order in
certain circumstances.
Thus, when
awarding damages for future pecuniary
loss for personal injury the High Court
must now consider whether to make an
order of periodical payments.

Thus in a catastrophic injury case which
has left a claimant severely disabled,
for example, periodical payments will
very often be the appropriate manner in
which to deal with the future funding of
ongoing care to the claimant.
One of
the key attractions of a Periodical
Payment Order is that it takes the
guesswork out of life expectancy. In a
lump sum settlement, life expectancy of
an injured claimant will be the subject
of expert opinion evidence. It is quite
conceivable that such experts may
reasonably differ in their opinion.
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A New Way to Settle Large Injury Claims

As the court has stated in England, actual life
expectancy is “unknowable” and an expert’s
projection of life expectancy is very likely going
to be either too short or too long. Nonetheless
calculation and capitalisation of a lump sum
compensation award has to factor in life
expectancy so that the appropriate multiplier
can be applied to calculate a fair and
reasonable lump sum.
Periodical payments, however, simply
continue for the rest of the claimant’s life and
end when the claimant dies. This provides
claimants with a defined series of regular tax
free payments guaranteed for life, thus
offering a high degree of financial security.
The periodical payments are inflation proofed
by reference to an appropriate index.
Because the periodical payments normally
relate to future care and management of an
injured claimant, the English Courts have
adopted an index known as ASHE 6115
(Annual Survey of Hours and Earnings) which
is an annual document produced by the Office
for National Statistics reviewing earnings for
care workers in the UK. Around October
annually, ASHE is provisionally adjusted
followed by subsequent corrections.
A
Periodical Payment Order deploys a
reasonably complex series of calculations
based on the annual ASHE figures and has
contingency provisions for the corrections and
adjustments that may follow after the
provisional autumn figures are released. Thus
it is usually the case that a court ordered
annual periodical payment will be made in or
around December once the ASHE October
figures have been released and sometimes
adjusted.

Catastrophic injury claims in the Isle of Man
are thankfully rare. When they do happen,
however, staged payments to deal with future
losses make a great deal of sense. They do
mean that there is an ongoing obligation on
the part of the compensator to deal with the
annual increment. In addition, the courts can
only make this type of award if the court is
satisfied as to the future financial security of
such deferred payment. Quite often the
compensator involved might be a state or a
large insurance institution.
Periodical payments have not received
universal acclaim in England.
Insurers
sometimes prefer to deal with compensation
claims once and for all and therefore might
argue for a lump sum payment and the
finality that brings. Each case needs to be
examined on its merits and the court will
closely examine the particular circumstances
of a case to assess whether periodical
payments for future care and case
management are the most appropriate way
forward. A recent approval of a substantial
periodical payment has shown that the Manx
Court is able and willing to undertake this
exercise
and
the
complex
paperwork underpinning such an order is
now in place in the Isle of Man.
Advocate John T Aycock is head of
litigation at M&P Legal with substantial
medical law experience
including
a
recent periodical payment case approved
by the court.
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A New Way to Settle Large Injury Claims

M&P Legal is an established Manx law firm with highly experienced Advocates and Solicitors who
regularly feature as recommended in the Legal 500 and Chambers & Partners legal directories. The firm is
top ranked for Isle of Man employment law advice. The practice deals with Isle of Man litigation such as
debt recovery, personal injury, employment, contract, data protection, environmental law, injunctions,
enforcement of UK judgments, professional negligence; private client matters such as probate and wills,
enduring powers of attorney, conveyancing, matrimonial; and corporate/commercial, banking, trusts and
insolvency.
Please contact the practice manager Honor Beard - hkb@mplegal.im with any questions.
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